INTHE UNITED STATESDISTRICT COURT
UNITED STATES OF AMERICA,

Plaintiff,

)
)
)
)
V. ) CaseNo. 06-0000
)
ABOUT TOBE SENTENCED, )

)

)

Defendant.

ALLOCUTION STATEMENT

Rule 32(i)(4) of the FEDERAL RULES OF CRIMINAL PROCEDURE permits a
defendant the opportunity to speak or present any information to mitigate the
sentence. Counsel for About Tobe Sentenced, gave hinvher a list of questions
relating to reasons he/she should be given leniency. The Allocution Statement is
provided for the Court’s consideration in determining what type and length of
sentence is sufficient, but not greater than necessary, to comply with the statutory
directives set forth in Title 18, United States Code, § 3553(a).

About Tobe Sentenced’ s verbatimhandwritten (or typed)Allocution Statement
addresses the following Section 3553(a) factors:

What are your best accomplishments?

! the nature and circumstances of the offense and the history and
characteristics of the defendant [18 U.S.C. § 3553(a)(1)].



What are your best attributes?"

What have you done that you are most proud of ?*

What are your short term goals?*

What are your long term goals?*

Why are you a better person now?*

How does giving you leniency reflect the seriousness of your offense?

How would leniency promote your respect for the law?

How will giving you leniency promote other people's respect for the law?
What is ajust punishment for your offense and why?

Will giving you leniency cause other people not to break the law as you did?®
Why will giving you leniency protect the public from further crimes by you?*

Do you need educational or vocational training? How would leniency provide
you educational or vocational training?

2 the need for the sentence imposed to reflect the seriousness of the
offense, to promote respect for the law, and to provide just punishment for the
offense [18 U.S.C. § 3553(a)(2)(A)].

3 to afford adequate deterrence to criminal conduct [18 U.S.C. §
3553(a)(2)(B)].

4 to protect the public from further crimes of the defendant [18 U.S.C.
83553(a)(2)(C)].

> to provide the defendant with needed educational or vocational
training, medical care, or other correctional treatment in the most effective manner
[18 U.S.C. 83553(a)(2)(D)].



Do you need medical care? How would leniency provide you with medical
care?*

Why should the Judge give YOU abreak?
Respectfully submitted,

s/ Defense Counsel

DEFENSE COUNSEL

Attorney for Defendant, About Tobe Sentenced
OFFICE OF THE FEDERAL PuUBLIC DEFENDER
Address, City, State ZIP

Telephone: Facsimile:

E-Mail

CERTIFICATE OF SERVICE

X | hereby certify that on Tuesday, February 7, 2006, | electronically
transmitted the attached document to the Clerk of the Court using the ECF Systemfor
filing and transmittal of a Notice of Electronic Filing to the following ECF
registrants:

Prosecutor, Assistant United States Attorney

| hereby certify that on , | served the attached document by
on the following, who are not registered participants of the ECF System:

s/ Defense Counsdl
DEFENSE COUNSEL
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What are your best accomplishments?
Expertise in the field of automobile repair. Developed a reputation as a reliable, trustworthy technician.
What are your best attributes?

[ feel that I am a very loyal, faithful, non-judgmental person. I'm a survivor. 1feel I have survived
through the most difficult of times. I think I am able to be realistic, especially about my past choices.

What have you done that vou are most proud of?

I"ve taken this experience and used it as a tool for improvement. I’ve grown spiritually and learned to
respect myself. I can tell that since 've began respecting myself, others seem to respect me more too. [ can
honestly say that I feel I'm a good person and capable and ready to change my life around for the better.

What are your short term goals?
To get my GED.
What are vour long term goals?

To take a computer course to further my ability in the ever changing automotive field and to have my
own shop.

Why are vou a better person now?

I'have faith m the Lord. 1 realize the errors of my ways. I've learned that my actions and poor choices
effect not just me but evervone around me.
How does giving you leniency reflect the seriousness of your offense?

There was no malice intent by me possessing the firearm. No individual was harmed by this crime,
therefore making the sentence less for this charge than for a person possessing a weapon with ill intent or with
action/harm to another.

How would leniency promote your respect for the law?

I wasn’t possessing the firearm with any intent to commit a crime. 1 feel sentencing should be based on
the conduct of myself and that my conduct since the charges were made should be a consideration as well as
others committing the same offense. By abiding by all the stipulations made by the court of my supervised
release, 1 think that proves good intent to be a law abiding citizen. By making these things a consideration on.
the degree of leniency, I would feel the court was fair by using these measures in their determination and because
of these things 1 would gain more respect for the law.

How will giving you leniency promote other people’s respect for the law?

In my sitnation, I've made many changes in my lifestyle. 1have removed myself from acquaintances
that are not of good moral character or law abiding citizens. These changes have been consistent for more than a
short period, but instead has been for almost 2 years. My lifestyle changes are easy for me now. I'm very glad
I"ve made the changes. The changes can be proven, they are for real and they are what I want to do.

I think that leniency in my case would show the public that leniency is not given to just those with a lot
of money or power, but to the citizens who truly have a desire to become a good working respected member of
society. I think most of the citizens would rather see changes made in those charged with a crime rather than
support them in our court systems.




Page Two

What is a just punishment for your offense and why?

I think a sentence of probation that inchudes a condition or combination of conditions that substitute
mtermittent confinement, community confinement, or home detention for imprisonment.

There was no harm by me to society. Ihave continued to work and 1 plan to continue to be employed. 1
have shown a change in my lifestyle. I've had no derogatory incidents since this action began which was
approximately 2 years ago.

Will giving you leniency cause other people not to break the law as you did?

No. Ibelieve that giving me leniency will not cause other people to break the law. (If Tam
understanding your questions right)

Why will giving yvou leniency protect the public from further crimes by you?

Leniency would not have anything to do with protecting the public from me. I'm determined and have
vowed to myself to be a better person and to never place myself in any questionable situations or have any
involvement with any person that is not a law abiding citizen. 1 have every intent to be a law abiding person
who respects the law. 1 will be proud to say 'm a law abiding citizen.

Do you need educational or vocational training? How would leniency provide you educational or vocational
training.?

By granting me leniency, I could begin working on my short and long term goals which are very
mmportant {o me.

Do vou need medical care? How would lemiency provide yvou with medical care?

I still am receiving physical therapy a couple of times a week by a friend of mine who is a physical
therapist. He does this for free. The therapy is for both hand injuries that happened in the shop. I need my
hands rehabilitated so I can continue with my goals. Without rehabilitation it would be very hard for me to keep
working in the auto mechanic field.

Why should the Judge give YOU a break?

I"ve heard through my life that sometimes some of the best things comes out of the worst situations.
I"ve been dealing with that kind of experience. I've truly taken this charge seriously. Ihaven’t broken any rules
of my supervised release. 1've continued to work. ['ve changed my entire lifestyle and I’'m happy withit. I.
haven’t done anything unlawful or that wasn’t permitted by my supervised release since the proceedings in this
case began. I've tried very hard to prove myself to the court - I've not faltered. I'm showing that even with all
that is going on, I'm still moving forward. 1'm not giving up on myself and [ want to opportunity to continue
proving myself. I have a plan and I'm already working on it. I am not a threat to society.

Sincerely,




THE STORY BEHIND THE ALLOCUTION PLEADING

In determining the appropriate punishment, a court is to consider the factors
set forth in Title 18, United States Code, 88 3553(a)(1)-(a)(7). Particularly, the
court isto consider: (1) the nature and circumstances of the offense and the history
and characteristics of the defendant [18 U.S.C. § 3553(a)(1)]; (2)the need for the
sentence imposed to reflect the seriousness of the offense, to promote respect for
the law, and to provide just punishment for the offense [18 U.S.C. 8§
3553(a)(2)(A)]; to afford adequate deterrence to criminal conduct [18 U.S.C. 8
3553(a)(2)(B)];to protect the public from further crimes of the defendant [18
U.S.C. § 3553(a)(2)(C)]; to provide the defendant with needed educational or
vocational training, medical care, or other correctional treatment in the most
effective manner [18 U.S.C. § 3553(a)(2)(D)]; (3) the kinds of sentences available
[18 U.S.C. 8§ 3553(a)(3)]; (4) the applicable guidelines or policy statements issued
by the Sentencing Commission [18 U.S.C. § 3553(a)(4)]; and (5) the need to avoid
unwarranted sentence disparities among defendants with similar records with
similar conduct [18 U.S.C. § 3553(a)(6)].

The court shall impose a sentence sufficient, but not greater than necessary
to comply with the purposes set forth in 18 U.S.C. § 3553(a)(2).

The sentencing court is not required to consider individually each of the

factors listed in Title 18, United States Code,§ 3553(a) before issuing a sentence.



The sentencing court need only give the reasons for its action as required by Title
18, United States Code, 8§ 3553(c). Thus, when imposing a sentence, a district
court need only consider Title 18, United States Code, § 3553(a) en masse and
state its reasons for imposing a given sentence.

After Booker, this Allocution Pleading has been used in numerous
sentencing. Answering these questions for the sentencing Judge makes the
defendant think about the sentencing process and providesinsight that would
never be reflected in the Presentence Investigation Report.

Counsel must make sure the defendant has not written something that ought
not be written; i.e. denia of responsibility, inappropriate minimalization, etc..
Counsel’s familiarity with the sentencing judge assists in tailoring the allocution
Statement.

The Allocution Statement answer sheet is almost always in the defendant’s
handwriting. Thisis partly because in many cases the defendant is detained
pending sentencing without access to a typewriter or computer. Furthermore,
handwriting tends to tell more about the individual. Hereis an example of

handwritten versus typed. The question is. Why are you a better person now?



First the typed:

Because other than this court Im not looking over my showder
and | fedl real good about myself. Asbeing agood example for all
my kids and liveing right and working and being drug free. | just feel
aot better obout myself and studying the Bible again that the number
onereason | feel real good obout myself and why Im a better person
today and will keep trying to get better.

Now, the handwritten:

| Drcouss otha Thim  Trs cowt Fm der oty
L Dvir any SEFen (Gowolswe and L Foul Al 9008 iy
’:-:J’J‘E’f Lafts &5 -’fxrﬁf‘ﬂﬁ?ﬂaﬁfﬁ){w{.f Fﬂ}* %Et{f
. Dty Arls by lthimg Rdght dof wortmy,  dnl.
-f?ﬁ*ﬁ-@ ﬂ?ﬁﬁ._...ffmx.. P odusr Feal alod Hartor Pl
Wy Sali il Studyung The Bibts @y
Theh The Motrbog ne Avsomm ML Foil  tpas goond
Te R O Ty S/ bimef dohy o 4

. Bally. Poten Tdlsy ond will 4w Tymy
o Sk Bt

There may be times a handwritten statement is not practical. For example,
one defendant, while on pre-trial release, was involved in an accident in which he
lost a finger and severely damaged other fingers and both hands. It was
impracticable to have him write the statement, as his penmanship wasillegible.

Most allocution statements are one to three pages in length. Some, like the

first example, are rather lengthy. Again, counsel’s familiarity with sentencing



judge assists in tailoring the allocution statement. |If the sentencing judge enjoys
brevity, instruct the client to keep it brief.

The allocution statement also keeps the defendant for freezing up and
saying nothing when the judge asks if they have something to say.

A brief note regarding the two examples:

The first handwritten Allocution Statement was written by a defendant
convicted of possessing pseudoephedrine knowing it was to be used to
manufacture methamphetamine. He was college educated. He wasin his mid-
thirties before ever having problems with the law. Then he caught a couple of
drug cases. There was a suppression hearing regarding the traffic case and the
Judge called it “very close.” The government would not agree to a conditional
plea. The casewent to trial and the defendant was convicted. Despite thetrial, the
Presentence Report recommended acceptance of responsibility because the
government refused to agree to a conditional pleaand the Court agreed. The case
was subject to aten year mandatory minimum and the sentencing range was 140 to
175 months based on atotal offense level of 29 and Criminal History Category V.
The Court sentenced the defendant to 120 months and specifically referenced the

Allocution Statement in the Statement of Reasons attached to the Judgment.



The typed Allocution Statement was written by the defendant whose hand
was disfigured in an accident. Heisahigh school drop out and former Rogue's
Motorcycle Club member. He was arrested originally in April of 2004 for being a
felon in possession. The district court suppressed the evidence and the
government appealed. The government won its appeal. (408 F.3d 1313) The
defendant remained on conditions of release throughout the appeal process. While
on conditions of release, the defendant suffered the debilitating accident. After

remand, the defendant pled guilty. His sentencing is pending as of this writing.
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